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I, Alexandra S. Bernay, declare as follows: 

1. I am an attorney duly licensed to practice before all of the courts of the State of 

California.  I am a member of the law firm of Robbins Geller Rudman & Dowd LLP, one of three 

firms the Court has appointed to serve as Class Counsel.  I have personal knowledge of the matters 

stated herein and, if called upon, I could and would competently testify thereto. 

2. Under the terms of the Class Settlement Agreement, I was designated as the 

representative for Class Counsel to receive all written objections from class members. 

3. Beginning on August 14, 2012, and continuing to the present, I personally opened 

each piece of mail received and worked with support staff to develop a process to catalog, identify 

and review each document received.  Some documents were also received via e-filing.  Every 

document received, including the envelope, was scanned.  Additionally, information from each 

document received was entered into a continually updated spreadsheet.  This information includes 

the postmark date (where available) the date of the communication, contact information and other 

identifying details. 

4. From August 14, 2012 until the present, my office received a total of approximately 

4,228 distinct pieces of mail, not counting exclusion requests that were misdirected.  Some of these 

documents were both postmarked and received after the deadline of May 28, 2013 contained in the 

Settlement Class Notice.  Class Counsel has counted all objections received, regardless of timing for 

purposes of this declaration. 

5. The Settlement Class Notice required copies of objections to be sent to the Court, 

Class Counsels’ designee and to a designee of Defendants.  Additionally, those class members that 

determined to exclude themselves from the Rule 23(b)(3) Settlement Class were required to submit 

their exclusion request to the Class Administrator, Epiq Class Action Services, Inc. (“Epiq”).  I am 
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aware that some class members may not have sent their objections to all of the parties listed in the 

Settlement Class Notice based on discussions with Epiq and Defendants.  Because my office may 

not have received every objection, and because some class members filed duplicate objections, the 

numbers reported here can only be approximate. 

6. Many other documents, such as requests for a change of address or letters requesting 

information regarding the settlement, but not objecting to the settlement, were also received.  A 

careful review, by myself and others, was undertaken to try to exclude these non-objections from the 

total number of objections received. 

7. Also, over the course of the past several months, I received some documents which 

appeared to be requests for exclusion, rather than objections.  Those documents were forwarded to 

Epiq for processing and were not included on the list of objections. 

8. Issues related to the material on some of these trade association or trade association-

sponsored websites were the source of significant motion practice in the spring and summer of this 

year.  The Court issued a series of Orders requiring changes to various websites, including prominent 

banners explaining that the Court had found certain material to be misleading to class members.  The 

following paragraphs relate the history of that aspect of the litigation. 

9. On March 29, 2013, Class Plaintiffs brought a motion to protect class members from 

being misled regarding communications that appeared on certain trade association plaintiffs’ 

websites.  See Dkt. No. 1963.  Class Plaintiffs motion charged that the sites omitted a neutral 

discussion of the settlement’s terms and benefits, in places misstated them, and failed to fully and 

fairly apprise class members of their alternatives and the consequences of those alternatives. 
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10. As Class Plaintiffs detailed in the motion, unlike the Court-approved website, these 

sites omitted a neutral discussion of the settlement’s terms and benefits, in places misstated them, 

and failed to fully and fairly apprise class members of their alternatives and the consequences of 

those alternatives. 

11. Class Plaintiffs also detailed how the content and architecture of the websites, 

particularly the merchantsobject.com website, were slanted to support the solicitation to opt-out and 

object.  As detailed by Class Plaintiffs, the site was set up to steer visitors to opt-out and object 

without giving due consideration to the information contained in the Court-approved Settlement 

Class Notice. The page prominently displayed two red boxes with the words “OPT OUT & 

OBJECT! TAKE ACTION NOW!” Clicking on either box brought the visitor directly to a page 

containing a pre-filled boilerplate form to which the merchant can merely add its identifying 

information and signature to effect an objection and opt-out of the settlement. No other options 

regarding the settlement was presented.  Neither the home page, nor the pages accessed by clicking 

on the “OPT OUT & OBJECT! TAKE ACTION NOW!” box contained any mention of the official 

Court-authorized website or the Court-approved Settlement Class Notice. 

12. Additionally, Class Plaintiffs detailed in their motion that the form and page to which 

visitors to http://merchantsobject.com/ were directed by clicking on one of the “OPT OUT & 

OBJECT” red boxes incorrectly implied that opting out and objecting were the only options open to 

class members. 

13. The motion also detailed issues with other websites run by certain trade association 

plaintiffs.  The motion provided details regarding the www.ncpanet.org site which only provided the 

option to merchants to object and opt out of the settlement or object only.  Like the 

merchantsobject.com website, the ncpanet.org site steered the visitor to these options without a 
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concurrent reference to the information contained in the Court-approved Settlement Class Notice.  

As Class Plaintiffs explained, this information could easily be misunderstood to imply, incorrectly, 

that these were a class member’s only available options. 

14. The www.nationalgrocers.org site was also the subject of the motion.  That website 

contained many of the same problems as the merchantsobject.com site, including the claim that class 

members should both object and opt out of the settlement as the “most complete” way to express 

opposition to the settlement.  Dkt. No. 1963-2, Ex. 3 at 2. 

15. The motion also detailed problems with the website www.nacsonline.com.  Like the 

other websites that were the subject of Class Plaintiffs’ motion, this website also exhorted class 

members to both object and opt out; provided only limited information regarding options related to 

the settlement; failed to direct the visitors to the Court-approved website and failed to identify Class 

Counsel.  Like many of the sites that were the subject of the motion, attorneys for Constantine 

Cannon LLP were listed as the contact point for further questions. 

16. The website www.natso.com was also the subject of the motion.  That site, like the 

others, urged class members to both object and opt out as being the “most complete” way to express 

opposition to the settlement.  Dkt. No. 1963-2, Ex. 6 at 1.  The site also did not identify Class 

Counsel, but instead directed visitors to contact lawyers at Constantine Cannon LLP. 

17. Class Plaintiffs also demonstrated that the boilerplate forms had resulted in class 

member confusion.  Class Plaintiffs supplied a proposed order detailing certain requested changes to 

the websites. 

18. On April 1, 2013 the Court issued an order requiring the trade association plaintiffs to 

show cause why Class Plaintiffs’ relief should not be granted and were required to “show cause why 

they should not be ordered to send a corrective communication to every class member who has either 
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opted out of or objected to the proposed settlement (or both) based on the false or misleading 

information, together with a renewed opportunity for each such class member to choose his, her or 

its course of action with respect to the proposed settlement.”  Dkt. No. 1964 at 1. 

19. On April 5, 2013, the trade association plaintiffs responded to the Court’s Order, 

arguing that Class Plaintiffs’ motion should be denied.  Dkt No. 2086. 

20. On April 9, 2013, Class Plaintiffs filed a reply in support of their motion.  Dkt. No. 

2092.  That reply argued that implementing the relief sought by Class Plaintiffs would provide some 

assurance that class members would be provided with complete and accurate information in time for 

them to make informed decisions regarding what action, if any, they wish to take prior to the 

exclusion deadline of May 28, 2013. 

21. On April 11, 2013, the Court held a hearing regarding Class Plaintiffs’ motion.  The 

Court stated that the subject websites were “misleading and need to be corrected.”  April 11, 2013 

Hrg. Tr. at 5.  The Court noted its concern as to “absent members of the class and whether they’re 

making decisions based on bad information, based on misleading information.  And it looks to me 

like they’re being manipulated.”  Id.  The Court, in addition to granting the relief sought by Class 

Plaintiffs, also ordered that the subject websites include a banner stating that the Court found that 

information previously contained on the various websites were misleading and that the Court was 

concerned that certain merchants may not have fully understood their rights with regard to the 

proposed settlement prior to acting.  The Court further stated that it might allow those who opted out 

“on bad information” to get a chance to opt back into the settlement, if approved.  Id. at 7.  The 

Court stated that it would assert ancillary jurisdiction over any such claims.  The Court directed the 

parties to meet and try to come to agreement regarding how the relief granted by the Court could be 
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implemented.  The Court further ordered that if no agreement could be reached, joint submissions 

from each side could be submitted.  Id.  at 12-13. 

22. Following the April 11, 2013 hearing, the parties met and conferred several times in 

an effort to come to agreement regarding the relief granted by the Court.  I personally took part in 

the negotiations.  The parties reached agreement on some aspects of the relief to be granted, but 

disagreed as to others.  On April 19, 2013, the parties filed with the Court their respective views.  

Dkt. Nos. 2162, 2163. 

23. On April 24, 2013 the Court issued an Order following its review of the parties’ April 

19, 2013 submissions.  Dkt No. 2170.  That order supplemented the April 11, 2013 Order and 

required the following measures to be taken: First, Class Plaintiffs’ request for two versions of a 

banner explaining that the Court had found material to be misleading to be placed on the home pages 

of the subject websites was granted, except as to one website where it was to be placed on the first 

page that substantively discussed the settlement.  Second, the Court ordered that websites that 

continued to state that opting out, in addition to objecting to the settlement would be given greater 

weight by the Court, would also have to include the statement that “However, Judge Gleeson has 

directed that we inform you that opting out of the settlement and objecting to it are entirely distinct 

actions, and that as far as the Court is concerned, the persuasiveness of a merchant’s objection is the 

same whether or not the merchant who objects has also opted out of the proposed settlement.”  Dkt 

No. 2170 at 2-3.  Third, the trade association plaintiffs were required to provide notice to Class 

Counsel of any class-wide communication of any type, no later than 72 hours in advance.  Fourth, 

the Court ordered that no corrective notice would currently issue as the notice from the trade 

association plaintiffs “would serve  mainly to create further confusion.”  Id. at 2.  The Court noted 

there were several options for “remedying the damages already inflicted by the challenged websites” 
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and that “one or more will be “selected in the event the proposed settlement is approved.”  Id.  Fifth, 

Class Counsel were invited to send a copy of the April 24, 2013 Order, the April 11, 2013 Order and 

related papers to other trade association websites that were not the subject of the Court’s Orders.  Id. 

at 3. 

24. Also as part of the Court’s April 24, 2013 Order, the Court denied the trade 

association plaintiffs’ various requests for relief, which included a request to have certain material 

posted on the Court-approved official settlement website, as “procedurally defective and without 

merit.”  Dkt. No. 2170 at 3. 

25. The Court further noted that the “merchantsobject.com site continues to this day to 

obfuscate the important differences between opting out and objecting, and it fails to adequately 

inform a visitor to the site of the consequences of opting out.”  Dkt No. 2170 at 3.  The Court 

ordered the creators of the merchantsobject.com website to show cause in writing why they should 

not be adjudicated in contempt of the Court’s April 11, 2013 Order and why the Court should not 

order the termination of the website.  Id. 

26. On April 30, 2013 the trade association plaintiffs filed their response to the Court’s 

Order to show cause.  Dkt. No. 2217. 

27. On May 2, 2013 Class Plaintiffs filed a response to the Court’s April 24, 2013 Order.  

Dkt. No. 2231.  Class Plaintiffs took no position as to whether the trade association plaintiffs should 

be adjudicated in contempt of the Court’s April 11, 2013 Order or whether the merchantsobject.com 

website should be terminated.  Class Plaintiffs’ provided information demonstrating that conduct by 

the trade association plaintiffs was in violation of the Court’s Orders.  Class Plaintiffs explained that 

certain changes were made to the merchantsobject.com website without first being presented to 

Class Plaintiffs as required by the Court.  See id. at 1-2. 
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28. On May 3, 2013, the Court held a hearing on its Order to Show Cause as well as on 

the trade association plaintiffs’ April 24, 2013 motion regarding material in the Settlement Class 

Notice and the Court-approved website.  The Court found the trade association plaintiffs’ motion to 

be procedurally defaulted and without merit.  May 3, 2013 Hrg. Tr. at 16.  The Court noted that 

question “about whether there ought to be an adjudication of contempt as a close call,” but 

determined not to find contempt because Class Counsel was not advocating for an adjudication of 

contempt and because language in the Court’s April 11, 2013 Order, along with direction from the 

Court regarding the fashioning of further relief, made it not able to clearly and convincingly find that 

a “clear order was violated and there wasn’t a diligent effort to comply with it.”  Id. at 17.  The Court 

further held that as to merchants that were unable to participate in a settlement, should it be 

approved, because they were misled, there would be a remedy for those merchants.  Id. at 18-19. 

29. Based on a review conducted by myself, other attorneys in my office and support 

staff, it has been determined that many of the objections received were submitted using certain 

boilerplate forms available on the internet or through certain trade associations that were the subject 

of Class Plaintiffs’ motion of March 29, 2013 (Dkt. No. 1963).  These were provided either through 

the trade association websites, merchantsobject.com or provided to class members in other ways. 

30. Because many of the forms available on the internet are nearly identical, it was not 

always possible to tell the exact source of the various form objections received.  A review of the 

documents, however, has shown that there were only a few types of boilerplate forms used by class 

members.   

31. One type of form objection appears to be from the National Community Pharmacists 

Association (“NCPA”).  There were four, slightly different versions of the NCPA form received.  In 

total, Class Counsel received 427 of these NCPA forms.  Ex. 1. 
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32. Another type of form objection appears to have been available through the website 

www.merchantsobject.com as well as from other trade association websites including 

http://www.natso.com and nationalgrocers.org.  This type of form accounted for the vast majority of 

forms received.  In total, Class Counsel received approximately 3,294 of those types of objections.  

Exs. 2-6. 

33. Another type of form objection appears to be from the National Retail Federation.  

Class Counsel received approximately 188 of this type of form objection.  Ex. 7. 

34. In total, Class counsel received approximately 3,909 form objections. 

35. Of the 4,228 total documents received, 3,909 were comprised of form objections, 

which accounted for more than 92% of the documents received. 

36. In some cases, class members filed form objections listing incorrect information, 

including statements that they operated in a state with surcharge bans when the state does not ban 

surcharges.  Some merchants filled in the blank space on the various boilerplate forms with the name 

of a state that does not ban surcharges, but where the objecting merchant operates.  Other merchants 

left in the boilerplate language that they operate in a state that has a surcharge ban, but the material 

supplied by the objecting merchant shows that they do not operate in such a state.  All together, I 

personally reviewed more than 300 objections that had this type of error.  Examples of both types of 

errors are attached as Exhibits 8-9. 

37. I also reviewed form objections that were titled “for merchants who opt out” or “for 

merchants who also opt out” and compared those merchants to the list of opt outs filed by Epiq with 

the Court.  I found that approximately 500 merchants filed forms with the heading “for merchants 

who opt out” or “for merchants who also opt out” but approximately 100 of those same class 
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members did not request exclusion according to the list of exclusions submitted to Epiq and also 

filed with the Court.  See Exs. 3, 5. 

38. Several of the websites where class members could print form objection letters listed 

counsel from Constantine Cannon LLP as a source for additional information.  See Ex. 10 at 5, 9, 16, 

19.  Constantine Cannon LLP represented the trade association plaintiffs at the hearings of April 11, 

2013 and May 3, 2013 regarding the various websites that were the subject of Class Plaintiffs’ 

March 29, 2013 motion (Dkt. No. 1963). 

39. In addition to the boilerplate forms addressed above, Class Counsel also received 

many objections that appear to be only slight deviations from the form objections received. 

40. Class Counsel also received other objections to the settlement that were not “form” 

objections.  Some of these objections contained citations to authority and/or made specific legal 

arguments.  Those are referred to here as “non-form substantive objections.”  Other objections, 

including a number of handwritten objections from class members, were also received. 

41. In order to assist the Court, those non-form substantive objections to the settlement 

are detailed in Exhibit 11 by filing party and docket number.  The general criteria used for inclusion 

in this list was whether the filer was represented by counsel; whether the objector cited to supporting 

authority and/or made specific arguments regarding the settlement.  Significant efforts were made to 

capture all substantive objections, but the process was not precise due to the varying nature of the 

objections received.   

42. Pursuant to the Court’s Orders of July 23 and July 26, 2013, regarding service on 

those who have objected to the settlement, on August 6, 2013 I caused to be mailed 2,432 pieces of 

mail alerting class members to the availability of the settling parties filing on August 16, 2013 on the 
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official Court-approved website.  See Ex. 12.  I have received several calls from class members 

regarding this letter. 

43. One call received on August 9, 2013 from Mr. Lawrence Ritt, merits special attention.  

Mr. Ritt stated that he did not understand why he received my letter because he had not taken any 

steps to exclude himself from or object to the settlement.  I then sent him a copy of the objection my 

office received.  This objection was a form objection that from my review appears to be one 

submitted electronically from the site www.merchantsobject.com.  It is attached as Exhibit 13. 

44. Mr. Ritt sent me an email on August 9, 2013 which is reproduced below: 

Dear Ms. Bernay:  

I received a letter from your firm earlier today noting that I “filed an 
objection the proposed settlement” re Case number 1:05-MD-1720-(JG)(JO).  I did 
not!  You faxed me a pdf of my alleged objection and it is obvious to me that I did 
not sign that form and - to the best of my knowledge - none of our staff signed it for 
me.  Staff are not authorized to sign such documents.  My only hesitancy is that a 
couple of staff members no longer work for us so I can’t be certain.  After I called, 
you also asked me to visit http://merchantsobject.com/.  I did and that site was not 
familiar to me. 

Your firm’s letter referred me to www.paymentcardsettlement.com. Having 
(for the first time) read materials on that site, there is no reason why we would object 
to the settlement.  I hope that somehow my company will not be viewed as 
submitting an objection to the proposed settlement.   

If I can be of further assistance, please let me know. 

See Ex. 14. 

45. After receiving the call and email from Mr. Ritt, I also examined the list of exclusions 

received by the Class Administrator.  I asked the Class Administrator to send me a copy of the 

exclusion.  It is attached at Exhibit 15.  Based on my review of the document, this also appears to be 

a form available on the website www.merchantsobject.com.  I sent this document to Mr. Ritt via 

email.  He confirmed that he did not submit such an exclusion in an email to me on August 9, 2013.  
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That email is reproduced here:  “Dear Ms. Bernay: It is not a document I submitted.  In fact, I did not 

submit anything.  I note the return address on the material you sent is “National Association of 

Convenience Stores”; I have never heard of that association.  We are professional book publishers 

who accept orders from specialized mental health professionals.”  Ex. 16.  

46. In order to assist the Court, the primary objections to the settlement are detailed in 

Exhibit 17 attached hereto with references to the general issues raised as well as page citations to 

objectors’ papers. 

47. In August 2012, Wal-Mart Stores, Inc., Best Buy Co., Inc., 7-Eleven, Inc., 

CVS/pharmacy, Publix Super Markets, Inc. and 10 other large retailers announced in the press the 

creation of a Merchant Customer Exchange.  On September 25, 2012 in a letter to the Court (Dkt. 

No. 1629), Constantine Cannon LLP partner Jeffrey I. Shinder stated that he is advising the 

Merchant Customer Exchange in its mobile-payment venture.  According to materials filed with 

Congress on December 10, 2012, the Merchant Customer Exchange hired a lawyer affiliated with 

Constantine Cannon LLP, Todd Anderson, as a lobbyist.  See Ex. 18.  The firm is listed as the 

lobbyist for the Merchant Customer Exchange.  Id. 

48. According to a recent posting on the MCX website, which I reviewed, there are 

currently more than 40 merchants who have joined the group, including: 7-Eleven Inc., 76, Alon 

Brands, Banana Republic, Baskin Robbins, Bed Bath & Beyond Inc., Best Buy Co., Inc., Buy Buy 

Baby, Brinker International, Inc., Chiles, Christmas Tree Shops, Circle K, Conoco, CVS/pharmacy, 

Darden Restaurants, DICK’s Sporting Goods, Dillard’s Inc., Dunkin’ Brands, Gap Inc., HMSHost, 

Hobby Lobby Stores, Inc., Hyvee, Inc., K-Mart, Kohl’s Department Stores, Long Horn Steakhouse, 

Lowe’s, Maggiano’s, Meijer’s, Michaels’ Stores, Inc., Old Navy, Olive Garden, Pacific Convenience 

& Fuels LLC, Phillips 66, PriceRite, Publix Super Markets, Inc., QuikTrip Corporation, RaceTrac, 
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What You Need to Know about the Proposed Credit Card  

Interchange Fee Settlement  
 

NCPA is providing some basic information on your options regarding the proposed 

settlement in the class action litigation In Re Payment Card Interchange Fee and Merchant 

Discount Antitrust Litigation (MDL 1720). As you know, a settlement has been proposed 

between the plaintiff class of merchants and the defendants (Visa, MasterCard and several 

banks).  If you accepted Visa and/or MasterCard at any time between January 1, 2004 and 

November 27, 2012, or you accept them today, you are a member of the plaintiff class and 

you must decide whether to opt out, object to, or accept the settlement.     

 

The proposed settlement offers class members money damages estimated to be 

approximately three months' worth of credit card interchange fees.  In addition, the settlement 

provides limited modifications to Visa’s and MasterCard’s surcharging rules, by which, under 

certain circumstances, merchants will be allowed to implement a surcharge on customers who 

pay with Visa or MasterCard credit cards.  The settlement offers merchants no changes to the 

interchange or “swipe fee” rules that are the centerpiece of the case.  Nonetheless, the settlement 

requires class members to release Visa and MasterCard from liability, forever, for any 

anticompetitive rules currently in place (including the interchange or swipe fee rules) and any 

“substantially similar rules” instituted at any time in the future.         

 

On November 27, 2012, Judge John Gleeson of the United States District Court for the 

Eastern District of New York preliminarily approved the proposed settlement.  Now Judge 

Gleeson must decide whether to grant final approval to the settlement.  Between now and May 

28, 2013, class members can let Judge Gleeson know what they think of the settlement, 

including by opting out and/or submitting written objections to it.  Merchants who do not 

opt out or object will automatically accept the settlement and will be viewed by the court as 

affirmatively supporting its terms. 

 

Each merchant who accepted Visa and/or MasterCard at any time between January 1, 

2004 and November 27, 2012 or accepts those brands today needs to decide on its own how to 

respond to the settlement.  You can review the terms of the settlement and information related to 

it on our website, or at www.paymentcardsettlement.com, or in notices you may receive in the 

mail or see in a newspaper, trade publication, or on the Internet.   

 

If you decide that the settlement is bad for you and/or for merchants generally, you can 

(1) opt out of the money damages (only) portion of the settlement and object to it, or (2) object 

to the settlement, but not opt out of it.  Either of these choices, which are explained more fully 

below, must be exercised by May 28, 2013.  Regardless of whether you opt out and/or object, 

you as well as every merchant will be unable to challenge most current or future credit card rules 

if the proposed settlement is finally approved in September (subject to any appeals).  NCPA is 

opposed to the settlement and will be opting out and objecting. 

 

*   *   * 
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What does it mean to object to the settlement? 

Objecting to the settlement means telling Judge Gleeson and the proponents of the settlement 

why you oppose it.  Even if you opt out of the money damages, you will still be bound by the 

terms of the release.  If you do not object to the settlement, you will have relinquished your only 

opportunity to make your opposition known to Judge Gleeson and have it noted in the record for 

appeal.  Therefore, if you think the deal is bad overall, you should consider opting out and 

objecting (explained below).   

 

What is the benefit of objecting? 

The benefit of objecting is that you (along with other merchants who object) may persuade Judge 

Gleeson that the settlement is unfair for your business and thus it should not be finally approved.  

You may also be able to file or join an appeal if Judge Gleeson nonetheless decides to grant final 

approval.  Further, if you do not object, you will have relinquished your only opportunity to 

make your opposition known to the court and noted in the record for appeal.  Therefore, if you 

do not agree with all of the settlement’s terms, you should consider objecting (as well as opting 

out).    

 

What are the costs or risks of objecting? 

We are not aware of significant costs or risks of objecting.  It is your right to let Judge Gleeson 

know how you feel about the settlement.  As discussed below, NCPA has provided you with 

sample documents to assist in objecting to the settlement.   

 

What are the benefits of opting out and objecting together? 

Opting out and objecting is the most complete way to express your opposition to the settlement 

(see below for details on opting out).  You will put the most pressure on Judge Gleeson to reject 

the settlement.  You will also get the best protection from any argument that you have accepted 

the settlement’s release terms.  And you will be entitled to sue for past damages (see below). 

 

Can I object and not opt out? 

Yes.  However, as noted below, if you do not opt out you will lose your right to sue for more 

damages for conduct that occurred before November 27, 2012.   

 

How do I object? 
You object to the settlement by submitting a Statement of Objections to Judge Gleeson and the 

lawyers for the proponents of the settlement at the addresses below by May 28, 2013.  Two 

sample objections are included – one for merchants who opt out of the settlement and one for 

merchants who do not opt out.  You can complete the appropriate sample and submit it, or use it 

as an example to draft your own objection.  If you draft your own objection, be sure to include 

all of the information in the sample:  

 

 The words “In re Payment Card Interchange Fee and Merchant Discount Antitrust 

Litigation.”  

 

 The reasons you object to the settlement. 

 

 Your name, address and phone number.  
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 How long you have accepted Visa and/or MasterCard. 

 

 Information regarding the individual signing the objection (identified in the 

sample).     

 

 If your own lawyer represents you with respect to the settlement, his/her contact 

information. 

 

You may also cite any laws or evidence that support your objection.  Copies of your objection 

must be mailed to each of the three addresses below by May 28, 2013.  Or you may submit 

your letter to NCPA by email (anne.lasinksy@ncpanet.org) or fax (1-888-819-3213) before 

May 17, 2013 and we will mail it for you.  Please keep a copy of your objection for your 

records. 

 

United States District Court for the Eastern District of New York 

Clerk of Court 

225 Cadman Plaza 

Brooklyn, NY 11201 

 

Alexandra S. Bernay 

Robbins Geller Rudman & Dowd LLP 

655 West Broadway, Suite 1900 

San Diego, CA 92101 

 

Wesley R. Powell 

Willkie Farr & Gallagher LLP 

787 Seventh Avenue 

New York, NY 10019 

 

What does it mean to opt out of the settlement? 

Opting out means that you exclude yourself from the money damages settlement class, which 

preserves your right to sue Visa and MasterCard for more past damages.  Opting out for money 

damages in this settlement does not exclude you from the settlement’s release that limits your 

legal options going forward.  You may not opt out of those portions of the settlement.  That is 

why, if you believe the settlement is bad overall and you want to be able to sue for more 

damages, you should consider opting out and objecting to the settlement.   

   

What are the benefits of opting out? 

Opting out preserves your right to sue for more damages for conduct that occurred before 

November 27, 2012.  Opting out also sends a clear message to Judge Gleeson that no part of the 

settlement is acceptable to you. 
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What are the costs or risks of opting out? 

If you opt out you will not collect any money damages from the settlement.  You will only be 

able to collect money damages relating to Visa’s and MasterCard’s rules if you sue Visa and 

MasterCard on your own or with other retailers and that lawsuit is successful. 

 

How do I opt out? 
You opt out by submitting an opt-out letter to the settlement administrator at the address below 

by May 28, 2013.  A sample is included – you can complete and submit it, or use it as an 

example to draft your own opt-out letter.  If you draft your own letter, be sure to include all of 

the information in the sample:  

 

 The words “In re Payment Card Interchange Fee and Merchant Discount Antitrust 

Litigation.” 

 

 Your business’s name, address, phone number, and taxpayer ID number.  

 

 How long you have accepted Visa and/or MasterCard. 

 

 A statement that you want to be excluded from (opt out of) the settlement class. 

 

 Names and addresses of all of your business locations. 

 

 Position of the individual signing the letter that authorizes him/her to exclude 

your business from the settlement.       

 

You must mail your letter to Payment Card Interchange Fee Settlement, P.O. Box 2530, 

Portland, OR 92708-2530, postmarked by May 28, 2013.  Or you may submit your letter to us 

by email or fax before May 17, 2013 and we will mail it for you.  Be sure to keep a copy of your 

letter for your records. 

 

What if I do nothing?  Are there any costs or risks?   

If you do nothing – that is, you neither opt out nor object – you will be deemed to have accepted 

all of the terms of the settlement, including its release terms, and will not be able to sue Visa or 

MasterCard for more past damages related to this case.   

 

How is NCPA responding to the settlement?   
We are opting out of the settlement and objecting to it.   

 

Can I participate in the court’s final approval hearing? 
Yes.  The final approval hearing is scheduled for September 12, 2013 at 10:00 a.m. at the United 

States District Court for the Eastern District of New York, 225 Cadman Plaza, Brooklyn, NY 

11201.  If you or anyone from your business would like to appear, you must mail copies of a 

Notice of Intent to Appear to the court and the proponents of the settlement at the three addresses 

listed above by May 28, 2013.  Or you may submit your notice to us by email or fax before May 

17, 2013 and we will mail it for you.  A sample notice is attached – you can complete and submit 
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it, or use it as an example to draft your own notice.  If you draft your own, be sure to include all 

of the information in the sample: 

 

 The words “In re Payment Card Interchange Fee and Merchant Discount Antitrust 

Litigation.” 

 

 A statement that certain individuals intend to appear at the hearing (including any 

attorneys), and the names, positions, addresses and phone numbers of each of 

those individuals.    

 

 Information regarding the person signing the notice.       

 

Keep a copy of your notice.  Even if you intend to appear at the hearing, you must still (1) submit 

a Statement of Objections if you want to object to the settlement, and (2) submit an opt-out letter 

if you want to opt out before May 28, 2013. 

 

Who should I contact if I have additional questions? 
You can contact us, or:  

 

A. Owen Glist 

Constantine Cannon LLP 

335 Madison Avenue, 9th Floor 

New York, NY 10017 

oglist@constantinecannon.com 

212-350-2776 
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FAQ ON SWIPE FEE SETTLEMENT OPTIONS 

*If you choose to opt out and object (NGA highly recommends), it is a separate two-step process.  
VIEW STEPS ON HOW TO OPT OUT AND OBJECT HERE 

*If you choose to just object without opting out, it is a one-step process.  
VIEW STEPS ON HOW TO OBJECT HERE 

 
OPT OUT AND OBJECT FAQ 

1.) What does it mean to opt out and object? 
By opting out and objecting you are not only telling the settlement administrator that you are 
opposed to the settlement, but you are telling Judge Gleeson and the proponents of the 
settlement why you chose to opt out and object. This is important because even if you opt out 
to preserve your right to seek money damages, you will still be bound by the release and the 
various purported rules changes (offered in lieu of swipe fee changes). By objecting, you can 
tell the Court why you oppose those and any other terms. If you do not opt out or object, you 
may be deemed to have accepted the release and will relinquish your opportunity to voice 
opposition to the settlement terms. Therefore if you think the deal is bad overall, you should 
consider opting out and objecting as NGA has recommended (explained below).   

 
2.) What are the benefits of opting out and objecting? 
Opting out and objecting is the most complete way to express your opposition to the 
settlement.  It is your best way to convince Judge Gleeson to reject the settlement and will 
get the most protection from any argument that you have accepted in the settlement release 
terms. If you retain counsel, you will be able to sue for past money damages. 

 
OPT OUT FAQ 

3.) What does it mean to opt out? 
Opting out means that you exclude yourself from the past money damages settlement class, 
which preserves your right to sue Visa and MasterCard for past damages for conduct that 
occurred before November 27, 2012.  Opting out for past damages in this settlement does not 
exclude you from its release or the part of the settlement that purports to change certain Visa 
and MasterCard rules (but not Visa's or MasterCard's swipe fee practices).  You may not opt 
out of those rules and release portions of the settlement. That is why, if you believe the 
settlement is bad overall and you want to be able to sue for more damages, you might 
consider opting out and objecting to the settlement (explained more fully below).   

   
4.) What are the benefits of opting out? 
Opting out preserves your right to sue for more money damages for conduct that occurred 
before November 27, 2012.  Opting out also sends a clear message to Judge Gleeson that no 
part of the settlement is acceptable to you.  

 
5.) What are the costs or risks of opting out? 
If you opt out you will not collect any money damages from the settlement. You will only be 
able to collect money damages relating to Visa's and MasterCard's rules if you either (i) sue 
on your own OR (ii) sue with a group of other retailers AND (iii) if the lawsuit is successful.  
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OBJECTING FAQ 

6.) What is the benefit of objecting? 
The benefit of objecting is that you (along with other objectors) may persuade Judge Gleeson 
and/or the proponents of the settlement that the settlement is unfair, thus it should not be 
finally approved. You may also be able to file or join an appeal in the event that Judge 
Gleeson decides to grant final approval.  Further, if you do not object, you may be deemed to 
have accepted the settlement's terms and the release.  Objecting, on the other hand, precludes 
any such perception.  Therefore, if you do not accept all of the terms of settlement, consider 
opting out with the settlement administrator and then take the second step of filing you 
objections with Judge Gleeson.  

 
7.) What are the costs or risks of objecting? 
NGA sees no costs or risks in objecting.  

 
OBJECTING WITHOUT OPTING OUT FAQ 

8.) Can I just object and not opt out? 
Yes.  However, as noted above, you will lose your right to sue for more past damages for 
conduct that occurred before November 27, 2012. If you object and the proposed settlement 
agreement receives final approval over NGA’s, yours and others objections, you will still be 
eligible for your portion of money damages under the settlement.  

 
OTHER MOST FREQUENTLY ASKED QUESTIONS 
    9.) What are the costs or risks of doing nothing?   

If you do nothing -- that is, you neither opt out nor object – you will be deemed to have 
accepted all of the terms of the settlement, including its release terms.   

 
    10.) How is NGA responding to the settlement?   

NGA is opting out of the settlement and objecting to it.    
 
    11.) Can I participate in the court's final approval hearing? 

NGA will be represented by Constantine Cannon at the hearing. Yes, you can also 
participate if you feel strongly, but first you must (i) submit an opt-out letter if you want 
to opt out, and (ii) submit a Statement of Objection if you want to object to the 
settlement. The notice of intent to appear is due before May 28, 2013.The hearing is 
scheduled for September 12, 2013 at 10:00AM in Brooklyn, NY.  

 
    12.) Who should I contact if I have additional questions? 

Thomas F. Wenning     Owen Glist 
Executive Vice President and General Counsel  Constantine Cannon LLP 
National Grocers Association    335 Madison Avenue, 9th Floor 
1005 Glebe Road, Ste. 250     New York, NY 10017 
Arlington, VA 22201     212.350.2776 
703.516-8805; twenning@nationalgrocers.org  oglist@constantinecannon.com  

 

-

Page 19

Case 1:05-md-01720-JG-JO   Document 5939-2   Filed 08/16/13   Page 75 of 119 PageID #:
 68779



EXHIBIT 11 

Case 1:05-md-01720-JG-JO   Document 5939-2   Filed 08/16/13   Page 76 of 119 PageID #:
 68780



Case 1:05-md-01720-JG-JO   Document 5939-2   Filed 08/16/13   Page 77 of 119 PageID #:
 68781



Case 1:05-md-01720-JG-JO   Document 5939-2   Filed 08/16/13   Page 78 of 119 PageID #:
 68782



Case 1:05-md-01720-JG-JO   Document 5939-2   Filed 08/16/13   Page 79 of 119 PageID #:
 68783



Case 1:05-md-01720-JG-JO   Document 5939-2   Filed 08/16/13   Page 80 of 119 PageID #:
 68784



Case 1:05-md-01720-JG-JO   Document 5939-2   Filed 08/16/13   Page 81 of 119 PageID #:
 68785



Case 1:05-md-01720-JG-JO   Document 5939-2   Filed 08/16/13   Page 82 of 119 PageID #:
 68786



Case 1:05-md-01720-JG-JO   Document 5939-2   Filed 08/16/13   Page 83 of 119 PageID #:
 68787



Case 1:05-md-01720-JG-JO   Document 5939-2   Filed 08/16/13   Page 84 of 119 PageID #:
 68788



Case 1:05-md-01720-JG-JO   Document 5939-2   Filed 08/16/13   Page 85 of 119 PageID #:
 68789



Case 1:05-md-01720-JG-JO   Document 5939-2   Filed 08/16/13   Page 86 of 119 PageID #:
 68790



EXHIBIT 12 

Case 1:05-md-01720-JG-JO   Document 5939-2   Filed 08/16/13   Page 87 of 119 PageID #:
 68791



Case 1:05-md-01720-JG-JO   Document 5939-2   Filed 08/16/13   Page 88 of 119 PageID #:
 68792



EXHIBIT 13 

Case 1:05-md-01720-JG-JO   Document 5939-2   Filed 08/16/13   Page 89 of 119 PageID #:
 68793



Case 1:05-md-01720-JG-JO   Document 3885   Filed 06/05/13   Page 1 of 3 PageID #: 61068Case 1:05-md-01720-JG-JO   Document 5939-2   Filed 08/16/13   Page 90 of 119 PageID #:
 68794



Case 1:05-md-01720-JG-JO   Document 3885   Filed 06/05/13   Page 2 of 3 PageID #: 61069Case 1:05-md-01720-JG-JO   Document 5939-2   Filed 08/16/13   Page 91 of 119 PageID #:
 68795



Case 1:05-md-01720-JG-JO   Document 3885   Filed 06/05/13   Page 3 of 3 PageID #: 61070Case 1:05-md-01720-JG-JO   Document 5939-2   Filed 08/16/13   Page 92 of 119 PageID #:
 68796



EXHIBIT 14 

Case 1:05-md-01720-JG-JO   Document 5939-2   Filed 08/16/13   Page 93 of 119 PageID #:
 68797



1

From: lgrprp <lgrprp@gmail.com>
Sent: Friday, August 09, 2013 10:44 AM
To: Xan Bernay
Subject: Re: Payment Card Objection

At  8/9/2013 Friday 12:59 PM, you wrote: 
 
  
Dear Ms. Bernay:  
 
I received a letter from your firm earlier today noting that I "filed an objection the proposed settlement" re Case 
number 1:05-MD-1720-(JG)(JO).  I did not!  You faxed me a pdf of my alleged objection and it is obvious to 
me that I did not sign that form and - to the best of my knowledge - none of our staff signed it for me.  Staff are 
not authorized to sign such documents.  My only hesit6ancy is that a couple of staff members no longer work 
for us so I can't be certain.  After I called, you also asked me to visit http://merchantsobject.com/.  I did and that 
site was not familiar to me. 
 
Your firm's letter referred me to www.paymentcardsettlement.com. Having (for the first time) read materials on 
that site, there is no reason why we would object to the settlement.  I hope that somehow my company will not 
be viewed as submitting an objection to the proposed settlement.   
 
If I can be of further assistance, please let me know.  
 
 

Lawrence G. Ritt, PhD 
President 
Professional Resource Press 
(Professional Resource Exchange, Inc.) 
PO Box 3197 
Sarasota, FL 34230-3197 
Voice: 941-343-9601 
   Fax: 941-343-9201 
Email: lgrprp@gmail.com  
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1

From: lgrprp <lgrprp@gmail.com>
Sent: Friday, August 09, 2013 12:21 PM
To: Xan Bernay
Subject: RE: Payment Card Objection

Dear Ms. Bernay: 
It is not a document I submitted.  In fact, I did not submit anything.  I note the return address on the material 
you sent is "National Association of Convenience Stores"; I have never heard of that association.  We are 
professional book publishers who accept orders from specialized mental health professionals.  
 
Thank you. 
 
 

Lawrence G. Ritt, PhD 
President 
Professional Resource Press 
(Professional Resource Exchange, Inc.) 
PO Box 3197 
Sarasota, FL 34230-3197 
Voice: 941-343-9601 
   Fax: 941-343-9201 
Email: lgrprp@gmail.com  
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ABOUT PARTICIPATING 
MERCHANTS

CONTACT MEDIA

WELCOME
TO A NEW MOBILE PAYMENT SOLUTION

CUSTOMER FOCUSED. WIDELY ACCEPTED.
SECURELY DELIVERED.

ABOUT PART IC IPAT ING MERCHANTS CONTACT MEDIA

Page 1 of 17Merchant Customer Exchange

8/14/2013http://www.mcx.com/
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ABOUT

Merchant Customer Exchange (MCX) was created by a 

group of the nation's leading merchants with a singular 

purpose:

offering consumers a customer focused, versatile and 

seamlessly integrated mobile commerce platform.

Development of the mobile application is underway, with 

an initial focus on a flexible solution that will offer 

merchants a customizable platform with the features 

and functionality needed to best meet consumers' 

needs. The application will be available through virtually 

any smartphone.

ABOUT PART IC IPAT ING MERCHANTS CONTACT MEDIA

Page 2 of 17Merchant Customer Exchange

8/14/2013http://www.mcx.com/
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The company is led by merchants such as 7 Eleven, Inc.;
76; Alon Brands; Bed Bath & Beyond Inc.; Best Buy Co., 

Inc.; Brinker International, Inc.; Circle K; Conoco;
CVS/pharmacy; Darden Restaurants; DICK’s Sporting 

Goods; Dillard’s, Inc.; Dunkin’ Brands; Gap Inc.;
HMSHost; Hobby Lobby Stores, Inc.; Hy Vee, Inc.; Kohl’s 

Department Stores; Lowe’s; Meijer; Michaels Stores, 

Inc.; Pacific Convenience & Fuels LLC; Phillips 66; Publix 

Super Markets, Inc.; QuikTrip Corporation; RaceTrac;
Sears Holdings; Sheetz, Inc.; Shell Oil Products U.S.;

Southwest Airlines; Sunoco, Inc.; Target Corp.;
Wakefern Food Corp.; Wal Mart Stores, Inc.; and Wawa. 

Combined, these participating member merchants 

already serve nearly every smartphone enabled 

American on a weekly basis, giving MCX the unique 

ability to offer a mobile commerce solution that truly 

works for consumers.

MCX will be announcing additional merchants, as well as 

more details regarding its product offering and 

partners, in the weeks and months ahead.

PARTICIPATING 
MERCHANTS INCLUDE:

ABOUT PART IC IPAT ING MERCHANTS CONTACT MEDIA

Page 3 of 17Merchant Customer Exchange

8/14/2013http://www.mcx.com/
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ABOUT PART IC IPAT ING MERCHANTS CONTACT MEDIA

Page 4 of 17Merchant Customer Exchange

8/14/2013http://www.mcx.com/
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